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iii. the people and racial realism, part i: governments
and the promotion of racial realism
By the measure of statutes passed by elected representatives, The People do
not support racial realism the way they supported the Civil Rights Revolution.
As discussed above, neither are there broad decisions by the Supreme Court
authorizing racial realism in the employment context.
Yet there are other ways that we might say that racial realism has the
support of the American people and is an act of popular sovereignty. Though
there are no statutes authorizing its use, racial realism is a key strategy that
elected officials sometimes use for filling jobs in government.91 This derives in
part from a combination of the willingness of political actors (including voters)
to consider racial abilities and/or signaling,92 and the especially painful
histories of particular governmental institutions, specifically schools93 and
police departments.94
First, The People themselves appear to use racial realism when voting for
elected officials, or at the very least, they respond positively to elected officials
of their own race. This is suggested by the fact that the geographical areas most
likely to be represented by nonwhites are those areas where nonwhites have
formed majorities.95 Whites tend to elect whites, and nonwhites elect
nonwhites.96 Hawaii, the only state with an Asian American plurality in the
electorate, is also the only the state that regularly sends nonwhites (specifically
Asian Americans) to the Senate.97 Moreover, a large number of social science
studies have shown that Americans prefer elected officials to be of the same
race as themselves, and respond in positive ways to same-race officials.98
Presidents have anticipated or responded to Americans’ racial realist
proclivities, and have made appointments based on a strategy of racial
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signaling. President Franklin Delano Roosevelt did the most to establish this
pattern, though it was not until black civil rights leaders pressured him to
create a position to oversee the treatment of blacks in his administration.99
After Roosevelt appointed a white southerner to that position, Roy Wilkins of
the NAACP told Roosevelt that African Americans “bitterly resent having a
white man designated by the government to advise them of their welfare.”100
Roosevelt then appointed Robert C. Weaver, an economist with a PhD from
Harvard, to serve with the white southerner.101
President Lyndon Johnson would appoint the first African American to a
cabinet position—also Robert C. Weaver—not following a classical-liberalism
strategy (where Weaver’s race was irrelevant), or following an affirmativeaction-liberalism strategy (where Weaver’s race was relevant only because
Johnson was remedying past discrimination or imbalances), but a racial realist
strategy, where Johnson sought organizational objectives by displaying
Weaver’s race.102 The opportunity came when Congress created the new
Department of Housing and Urban Development, which required the
appointment of a secretary. Black civil rights groups and the black press
demanded that an African American, and specifically Weaver, be appointed,
using various racial realist arguments emphasizing forward-looking
rationales.103 Johnson would end up appointing Weaver for his racial signaling
value to African Americans, saying that a white appointment would disappoint
“little Negro boys in Podunk, Mississippi,”104 but that a white official was
needed to work with Congress. He explained to his attorney general, Nicholas
Katzenbach, “We’ve got to get a super man for [the] number two place, and
then send this fellow [Weaver] all around policy touring and let this second
fella do the work with the Congress and with the President and with all the
other people.”105 Thus, while serving as a major force for the Civil Rights
Revolution, Johnson was also employing a racial realist strategy when making
political appointments.

99.
100.
101.
102.
103.
104.
105.

HARVARD SITKOFF, A NEW DEAL FOR BLACKS: THE EMERGENCE OF CIVIL RIGHTS AS A
NATIONAL ISSUE: THE DEPRESSION DECADE 77-78 (1978).
Id.
Id.
SKRENTNY, supra note 17, at 95-96.
WENDELL E. PRITCHETT, ROBERT CLIFTON WEAVER AND THE AMERICAN CITY: THE LIFE AND
TIMES OF AN URBAN REFORMER 273-74 (2008).
Id. at 268.
Id. at 274.

3021

the yale law journal

123:3002

2014

Democratic presidents still use racial realism when making appointments,
from Bill Clinton’s efforts to have a cabinet that “looks like America”106 to
Barack Obama’s strategic appointment of Sonia Sotomayor to the Supreme
Court.107 Yet Republican presidents use racial realism as well, though they use
it somewhat differently. If Democrats—who in 2012 received majorities of
African American, Latino, and Asian American votes108—have typically used
racial realism to keep their supporters happy, Republicans have used it to
signal to all Americans that they are not racists.109 While Republican Party
leaders may oppose affirmative-action liberalism, their actions indicate support
for racial realism, and a long line of nonwhite conservatives have enjoyed rapid
elevation to prominence in the party, including Clarence Thomas, J.C. Watts,
Michael Steele, Bobby Jindal, Susana Martinez, and Marco Rubio.110
Republicans have sometimes been quite explicit about this strategy: consider
an op-ed by Representative Lamar Smith (R-TX) in the Washington Post,
where he argued that Republicans could win Latino votes while opposing
legalization or amnesty of undocumented immigrants if they maintained their
social conservatism and ran Latino candidates in elections.111
A. Racial Realism in the Schools
Another government use of racial realism is in the employment of teachers.
Though receiving little support in federal courts, there is a long tradition of
support for the racial matching of teachers and students due to beliefs in racial
abilities, racial signaling, or both.112
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In 1935, decades before the Civil Rights Revolution, social scientist W.E.B.
DuBois argued for racial realist strategies for staffing schools, maintaining that
white teachers lacked the ability to adequately teach black students.113 But even
at the height of that revolution for classical liberalism in the 1950s and 1960s,
prominent advocates in Detroit, Milwaukee, and New York City were arguing
for the placement of black and Latino teachers so they could use their racial
abilities to teach black and Latino students.114 A director of personnel in New
York City agreed that
because of the kind of society we have had, unfortunately, it may be
that a Negro teacher, generally, may have a greater likelihood of
developing rapport, and if this is an important characteristic, then we
ought to try to tap it to the extent possible in getting this characteristic
into our schools.115
From the 1980s and 1990s—around the time that the Supreme Court was
denying the validity of the role model theory for hiring and placing
teachers116—through the 2010s, various individuals and groups argued for
racial realist strategies in employing teachers, emphasizing abilities or signaling
or both. These included the Carnegie Corporation of New York’s Carnegie
Forum on Education and the Economy,117 the dean of the Harvard Graduate
School of Education,118 the National Education Association,119 the National
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Commission on Teaching and America’s Future,120 the Education Commission
of the States,121 and Teach for America.122
State governments also supported racial realism in the employment of
teachers. California passed a law stating that nonwhite teachers had abilities
and signaling that benefited both nonwhites and whites, stating:
It is educationally sound for the minority student attending a racially
impacted school to have available to him or her the positive image
provided by minority classified and certificated employees. It is likewise
educationally sound for the child from the majority group to have
positive experiences with minority people, that can be provided, in part,
by having minority classified and certificated employees at schools
where the enrollment is largely made up of majority group students.123
The Texas Education Agency issued a report in 1994 that argued for increased
nonwhite presence in the teacher corps due to nonwhite teachers’ importance
as role models, their abilities to “interact more successfully with students who
have culturally similar backgrounds to their own,” and their abilities to increase
the skills of white teachers to teach nonwhite students.124 At the federal level,
Bill Clinton’s Secretary of Education, Richard W. Riley, used racial realist
arguments to justify increased diversity among the nation’s teachers:
We need teachers who can relate to the lives of diverse students, and
who can connect those students to larger worlds and greater
possibilities . . . . Children need role models—they need to see
themselves in the faces of their teachers . . . . [T]eachers of color help
fight the tyranny of low expectations—the pernicious voices that
whisper into young ears, “You can’t do it. Don’t even try.”125
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B. Racial Realism in Law Enforcement
The other major area of government support for racial realism is, as
described above, law enforcement, especially policing. As with teaching, the
strategy of racial realism in policing had advocates as early as the 1930s, as can
be seen in the 1931 report of the National Commission on Law Observance and
Enforcement, which argued that ethnically diverse police officers would be
beneficial in policing.126
But the most forceful and consistent advocacy of racial realism in this
context began in the late 1960s, after the nation’s cities began combusting in
racial violence.127 In response, New York City began to recruit black and Latino
officers with the belief that their presence would mitigate the rioting and
rebellions.128
In the late 1960s and early 1970s, a series of government commissions
issued reports urging racial realist strategies in the hiring and employment of
police officers, based on racial abilities or signaling or both. These include the
President’s Commission on Law Enforcement and the Administration of
Justice in 1967,129 the National Advisory Commission on Civil Disorders (also
known as the Kerner Commission) in 1968,130 and the National Advisory
Commission on Criminal Justice Standards and Goals in 1973.131 A special
counsel who studied the Los Angeles County Sheriff’s Department after rioting
there in 1992 made similar arguments,132 as did a 2001 report of the U.S. Justice
Department.133
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This kind of advocacy has not only come from appointees of elected
officials, but also from some groups representing people of color. For example,
while fighting for classical liberalism and affirmative-action liberalism, some
local civil rights groups have supported integration of police departments with
racial realist intents.134
Though it is not clear how often hiring occurs with racial realist
motivations, it is clear that the hiring of nonwhite officers rose dramatically
following the 1960s’ racial violence and the strong advocacy of racial realist
hiring and placement. Specifically, in the years between 1967 and 2000,
minority employment increased in several police forces, including those in
New York City (from 5% to 35%); Chicago (20% to 40%); Philadelphia (20%
to 40%); Detroit (5% to 65%); and San Francisco (5% to 40%).135
iv. the people and racial realism, part ii: the private
sector and the racial realist strategy
In the private sector, it might be said that The People acted on their own:
racial realism appears to be just as entrenched as in government employment.
It is a prominent strategy and is often advocated in several fields, including
medicine, business (especially marketing), and entertainment. It may be a part
of any business that has some interaction with diverse populations, and where
employers may perceive that racial abilities help them understand customers or
use racial signaling to make customers feel a sense of trust.136
Medicine is an especially compelling sector for racial realism because the
stakes are so high. Here, there was some vague statutory acknowledgement of
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